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ABSTRACT

This article discusses the implementation of the right of child custody in the Indonesian Family Law system, which under the
Indonesian Marriage Act 1974 does not explicitly regulate the form of custody and ensure the best interests of the child. The
research aimed to examine the reasoning by judges (in both the Religious Court and State Courts) and their decisions in child
custody disputes, the form of child custody that was granted, and to what extent the reasoning and decisions have considered
the (best) interests of the child. A qualitative approach was adopted. The data was obtained by scrutinizing 31 court decisions
across the Indonesian archipelago in cases related to divorce and child custody. The research found that judges granted the right
of custody to the mother, father, or both parents, depending on various particulars of the case, and parental capability. The Judg-
es’ decision making considered the potential psychological and social effects on the children. However, they did not consider the
history of domestic violence by the parents nor fully accommodate the best interests of the child/ren because their voices were
not always heard.

. INTRODUCTION

Thus article discusses the implementation of the principle of the (best) interests of the child in the Marriage Act 1974
(atnended in 2019 through Act No. 16 of 2019) in relation to child custody disputes. The implementation of this prin-
ciple can be seen in the judges’ reasoning and decisions on the right of (sole or joint) custody in the State Court and

Religious Courts. [AIQS] [AQH] [AQ5]

Globally. many countries grant joint custody or joint parenting because sole custody is deemed no longer accepta-
ble as it does not conform with the values of gender equality nor children’s interests to maintain a relationship with
both of their parents. The concept of joint parenting 1s not explicitly regulated in Article 41 of the Marriage Act 1974
which stipulates that either the mother or the father is obliged to care for and educate their children (depending on
familial circumstances), with the Court able to decide that the mother 1s responsible for this if the father is incapable
of doing so. If there 1s a dispute regarding the control of children_ the Court will make the decision on the basis of the
child’s interests. Unfortunately, there 1s no further explanation of the term of the “interests of the child’ in the Mar-
riage Act 1974 and its implementing regulation.

Indonesian legislation that does regulate the “best mterests of the child’ s the Child Protection Act 2002 as amen-
ded m 2014 through the Children Protection Act No. 35 (CPA) and again in October 2016 (when sanctions were
tightened for some offences). Article 2(b) of the CPA and the explanation of this Act define of “best interests’ of the
child as follows: “In all actions concerning children, whether undertaken by public or private social welfare institu-
tions, courts of law, admimistrative authorities or legislative bodies, the best interests of the child shall be a primary
consideration’ (a definition taken directly from the UN Convention on the Righis of the Child, Article 3(1)). A full
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explanation, however, of what comprises “best interests™ itself has never been provided by the CPA, although the
Marriage Act 1974 and the Marriage Act 2019 (which amended the Marriage Act 1974) does so only in the article
related to the minimum age for marriage, raising it for girls from 16 years old to 19 years of age. Because there was
no further explanation of the “interests of the child’, judges may have exercised therr own authority to interpret and
implement the Article in child custody disputes, with their decisions perhaps affected by their own knowledge and
values.

The limited explanation of the form of child custody (1.e. whether 1t will be granted as a sole or jomnt custody) and
the lack of guidance on the interest/best interests of the child could impede impartial decision making i child custo-
dvy dispute. It 1 therefore important to explore judges’ decision making in child custody disputes across the Indonesi-
an archipelago and in both State and Religious Courts because the Marnage Act 1974 (as amended 1n 2019) 1s imple-
mented nationally and in both judicial spheres. Research on judges’™ decision malkang on child custody in State and
Religious Courts in every region has been undertaken by a number of Indonesian scholars.! Most concerned judges’
reasoning on custody rights in dealing with the Marriage Act 1974 prior to its amendment in 2019 and when dealing
with the Kompilasi Hukwum Islam (KHI or ‘Compilation of Islamic Law’). However, there was a lack of research on
the implementation of the principle of the (best) interests of the child in decision making in both secular and religious
courts. This research examines whether judges” reasoning is i accordance with the principle of the best mterests of
the child. The research also examines what kind of criteria were used by judges to establish the custody right and
whether the values and biases of judges may have influenced their decision-making in regard to which parent was
awarded custody.

Il. MATERIAL AND METHODS

The data were collected through documentary research which comprised 31 court decisions in divorce and custody
disputes i the State and Religious Courts across the Indonestan archipelago. Decisions were selected from the web-
site of the directory of decisions by the Republic of Indonesia Supreme Court and on the basis that they involved a
couple with children under the age of 18. The children’s age 1s often an important consideration for judges when de-
ciding the nght of custody. Furthermore_ a child’s age can significantly affect her'his right to “speak out® and to be
heard in relation to custedy proceedings, especially once she'he reaches 12 years of age.

A qualitative approach was adopted because its purpose is to understand the processes from the subject’s (the
judge’s) point of view rather than measuring outcomes. Much lower numbers may be mvolved in this type of study to

investigate fully the chosen topic and provide information rich data?

lll. THEORETICAL FRAMEWORK

1. Indonesian Family Law Related to the Best Interests of the Child and Child Custody

The State and Religious Courts both utilise much of the same legislation 1 handling c1vil cases including those
related to marriage and divorce, as well as child custody cases, that 1s, the Marmriage Act No. 1 of 1974 and 1ts imple-
menting regulation (Peraturan Pelaksanaar)) No. 9 of 1975. The Religious Courts, however (including Mahkamah
Svar 'fvah) also apply other legislation. namely the Presidential Instruction No. 1 of 1991 on the Compilation of Is-
lamic Law (Kompilasi Hukum Isiam, KHI). The Compilation of Islamic Law 1s basically a collection of Indonesian
Islamic junisprudence which has been prepared and then issued to meet the legal needs and interests of Indonesian
Muslims. It provides guidelines to judges in Religious Courts mn their adjudication of cases and also provides in-
creased legal certainty (Barmawi Muleri, 2001). The Indonesian Marriage Act 1974 regulates the interests of the child
and child custody rights of parents. Unfortunately, there 1s no further explanation of the term of the “interests of the
child® in the Marriage Act other than that of Article 41(a) of the Marriage Act 1974 which regulates the right of cus-
tody in a manner common to both secular and religious courts. Article 41 states:

In the event of the termination of marniage due to divorce:
1. Both the mother and father are still obliged to care for and educate their children, solely based on

the mterests of the child; if there 15 a dispute regarding the control of the children, the Court
makes a decision.
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Q. The father is responsible for all the mamntenance and education costs of the child/ren, but if
reality he 1s unable to fulfil this obligation, the court can determine that the former wife bears
these costs.

3. The Court can require ex-husbands to provide livelthood costs and/or determine obligations for
ex-wives. Spousal maintenance does not apply in the event of a former wife’s remarriage.

The Compilation of Islamic Law neither explicitly mentions the interests of the child nor the best interests of the
child. The Compilation of Islamic Law regulates custody rights which differ from those outlined in the Marriage Act
1974 on several points, especially for children under 12 vears. The Compilation directs that hadhanah'hak asuh or
custody rights for children under 12 years old (that is not reached the age of discernment or mumeayyiz) will be given
to the child’s mother, unless the mother fails to qualify as a “good’ mother according to the court’s judgement, or the
mother and the family from maternal line (who, in accordance with Muslim teaching embodied in the Compilation,
are to be awarded custodial care when the mother does not qualify) either are no longer living or are maccessible or
are unable to look after the child; 1n such situations, the father then will be appointed guardian/custodian. If children
are aged 12 or over, they have the right to choose whether to live with their mother or father (KHIL, Article 156). The
Compailation states that after divorce both parents have a responsibility to take care of and to educate the children;
however, the father remains the party with the primary responsibility for supplying living and education payments for
the children (with payment made to the custodial parent or other recognised custodial carer) until they are mature or
reach 21 years of age (see also KHI, Article 149). As this legislation 1s applicable only to Muslims. 1t 15 not available
to nor applicable to those whose matters come before the State Courts whose jurisdiction covers the family matters

(such as divorce and custody) of Non-Muslims 3

There 1s jurisprudence to support judges in dealing with the 1ssue of the best interests of the child: the Supreme
Court (Mahkamah Agung) Decrees No. 102/K/S1p/1973, 423/K/81p/1980 and 239/K/SIP/1990. These decrees, which
consider the child/ren’s interests and needs, state that the biological mother 1s the person who has the right to look
after the child’ren* In addition, Supreme Court Decree No. 110 K/AG/2007 provides a guideline to judges in the
Religious Court in determining child custody. It states that the determination of child care (hadhanak) based on Arti-
cle 105 KHI is not applied if 1t 1s proven that the biological mother of the child 1s not fulfilling her obligation as
mother, and the biological father has been proven to nurture the child and make the child’s life more peaceful and
better meets the spiritual and physical needs of the children ?

2. The Principle of the Right of Custody and the Best Interest of the Child

In the 2000s, sole custody (or sole care and control) no longer seemed to be considered appropriate in many juris-
dictions, given that many working women and men sought custody of their children Moreover, there had been a
growing demand from the fathers™ rights movement for men to be considered equally as parents and able to take care
of children, even young children They firmly rejected maternal preference, labelling 1t as highly discriminatory and
outdated. The equal rights of a woman and a man as parents have become a new value to be considered as have the
rights of the child to considerable, if not equal, access to both parents, including the non-custodial parent. Lawmakers
began to try and accommodate those demands in their policies and legislation.

The concept of joint custody has been established in many jurisdictions. This concept has helped judges making a
custody or guardianship decision to decrease the risks of potential disputes (even violence) between parties (usually
the mother and the father) as all parties are considered.” Cochran, however, argued that the primary caretaker prefer-
ence and the joint custody preference each has its strengths and weaknesses. Both, however, reduce the difficulties
arising from the uncertainty of the case-by-case rule. Under both arrangements, unless the parent opposing the prefer-
ence can overcome the burden that 15 placed on him or her by the preference. the preferred arrangement prevails. The
dangers of unfair bargaining (often a product of significant power differentials), inadequate financial support for the
child and caretaker, and parental conflict as the result of uncertainty are also reduced, by the adoption of either prefer-

ence. Nevertheless, there are disadvantages involved with each approach.®

On the one hand, granting custody to the primary caretaker reduces conflict by establishing one parent as the
child’s decision-maker, but 1t limits the involvement of the other parent in the child’s life in a way that 1s harmful to
the child. One the other hand, joint custody enables the child to develop a significant relationship with both parents,
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but it requires joint decision-makmg by parents who often have long been unable to work together and 1s likely to
lead to substantial parental conflict.

Nonetheless, the differences between the primary caretaker and joint custody preferences can be reconciled and
the interests of the child/ren be served and they can remain in contact with both parents and be free from parental
conflict in a sole custody decision that distinguishes between physical custody and legal custody.? It should be noted
that physical custody refers to the co-location of the child/ren and parent/s. When parents have joint physical custody,
the child/ren generally spend most of their time with the parent who has been their primary caretaker but spends sub-
stantial, regular periods with the other parent. In some Western jurisdictions (for example, Australia), the legal pre-
sumption of ‘equal shared parental responsibility’ can involve shared physical custody which may entail a 50:50 ar-
rangement under which each parent has physical custody of the child/ren for 50 per cent of the time (sometimes alter-
nate weeks), but not necessarily, and decisions on various issues are determined by agreement of the parties. If the
Court believes that shared parenting 1s not in the best mterests of the child (for example, there 1s evidence of maltreat-
ment or serious neglect of the child/ren or inability of the parent to parent due to alcohol or drug use, etc.). it can vary
parenting orders so that “sole parental responsibility” 15 awarded to the non-abusive parent or non-neglectful parent.

The best interests standard represents a willingness on the part of the court and the law to consider children on a
case-by-case basis rather than adjudicating children as a class or a homogeneous grouping with identical needs and
situations.1? Although utilising this standard should help to remove judicial bias. difficulties remain as judges may
make decisions 1n ignorance of scientific knowledge on the 1ssue of custody or may make decisions on the basis of
their own experience or prejudices.!! Tudges face complex situations when attempting to determine the best interests
of each individual child based on the facts and circumstances of the individual child and family.!? There are several
criteria that have been identified that can be used to establish the “best interests of the child” on custody rights cases,
namely: (1) parental desires, (11) children’s desires, (u1) relationships between children, parents, siblings, and others
who have a sigmficant mfluence on the best mterests of the children, (1v) adjustment of children at home, school and
in community, (v) physical and mental health of people involved with the children 13

To reduce the uncertainty engendered by the ill-defined and uregularly administered “best interests’ approach and

to possibly reduce judicial discretion, statutory and judicial lists of “best interests” factors have mushroomed in sever-
al jurisdictions. In the USA (where family law is state based rather than national as m Australia, the UK and Indone-

sia), some states provide eleven or more factors. For example, under the Michigan Child Custody Aet of 1970,14 the
US State of Michigan defined the “best interests of child’™ as:

The sum total of the following factors (that are) to be considered, evaluated and determined by the court:

1. the love, affection and other emotional ties existing between the competing parties and the child;

2. the capacity and disposition of competing parties to give the child loe. affection and guidance and
continuation of the educating and raising of the child 1n 1ts religion or creed, if any;

3. the capacity and disposition of competing parties to provide the child with food, clothing, medical
care or other remedial care recognized and permitted under the laws of this state in lieu of medi-
cal care, and other material needs;

4. the length of time the child has lived in a stable, satisfactory environment and the desirability of
maintaining continuity;

the permanence, as a family unit, of the existing or proposed custodial home;
. the moral fitness of the competing parties;
the home, school and community record of the child;

. the reasonable preference of the child, if the court deems the child to be of

O 0 = o W

. sufficient age to express preference;

10. any other factor considered by the court to be relevant to a particular child custody dispute.

Several countries have also made the principle of the child’s best interests the pnimary concem in their fanmly law
legislation. These countries include Australia, New Zealand, and Scotland (which have defined the “best interests of
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the child’ largely 1n terms of other child rights, such as the night to be heard, a child’s night to shelter, care, and to
have contact with both mother and father after the parents’ divorce or separation). Australia, for example, has amen-
ded the Australia Family Law Aet 1975 (Cth) several times to meet the definition of the ‘best interests of the child’.
The 2006 changes involved several articles related to the “best interests of children’ after divorce or separation of
their parents, particularly regarding shared parental responsibility. Article 60B of the Family Law Amendment
(Shared Parertal Responsibility) Act 2006 (Cth) states that the best interests of children are met by ensuring that pa-
rents have meaningful involvement in their children’s lives (60B1) (unless such contact is contrary to atiother and
more weighty principle that operates in deciding what 1s 1n the best interests of the child, that of a right to protection
from acts of violence or being exposed to acts of violence that are physical. psychological or experiencing abuse,
neglect and violence in the family. 17 Under these provisions, children have the right to know and be cared for by their
parents (regardless of whether they live together or separately) and the right to have time and communicate with pa-
rents (or certain people) based on a schedule that has been arranged. Furthermore, parents together share the duties
and responsibilities to maintain the welfare and development of their children (Family Law Act (Cth) 60B(2)).

In the UK, Scotland regulates the concept of the “best interests of the child’ by linking it with parental responsibil-
1ty. Section 6 of the Children (Scotland) Act 1995 provides a requirement for adults to submit matters relating to pa-
rental responsibility and their rights to their children aged 12 years or above that age because at that age the children
are considered old enough and sufficiently mature to have an opinion ! New Zealand is even more progressive re-
moving the criteria for “age and maturity” as a basis for considering children’s opinions. 17 Under the Care of Children
Aet 2004 (NZ) all opinions and views expressed by children (both directly and through their representatives) must be
considered even though it is possible to limit the age and maturity of the views/opinions of these children Both the
judge and the child’s lawyer {or whoever represents the child in the court process) have an obligation to explain each
step of the court process to the child in a way and in language that the child/ren can understand. Children over the age
of 16 are given the opportunity to submit a request for a review of their life decisions. 18

In determining who 1s to be considered the main caregiver, a US court examines which parent buys and washes
their children’s clothes, who bathes and their children, who mstills discipline in the children, who prepares food for
and feeds them, who helps them do their homework, who puts the child/ren to sleep at night and wakes them up in the
moming, who cares for their child/ren when they are sick and takes them to the doctor, and who arranges the time for
them to play with their friends.!® According to Hetherington, Bridges and Insabella, women still tended (at least until
the late 1990s) to play the role of primary caregivers more often than men; therefore, most decisions based on a
standard of primary caregiver tended to award the mother custody.2? More recent surveys of parental time spent in
caregiving still reflect a disproportionate amount of time spent by mothers i caning for children even where both
parents work; and more women take parental leave than fathers, in particular to care for young or sick children or
interrupt or adjust their careers for the caring role even in Western societies 2!

IV. DISCUSSION

Each of the 31 verdicts collected from across the Indonesian archipelago demonstrated implementation of the prin-
ciple of the best iterests of the child i child custody disputes in either the State Court or the Religious Court. For
analysis, these verdicts are divided into three sections.

1. Court Decisions that Granted the Right of Custody to the Mother

The reasons that Indonesian judges 1n the Religious and State Courts gave when they granted the night of custody
to the mother were: the mother’s request for custody. the father’s adultery, the father having left years earlier with no
subsequent communication, the presence of an accusation of domestic violence against the father and the failure of a
party to be present at the court hearing, in which cases, the judges had to declare a verstek (default plaintiff in absen-
tia) decision that grants the right of custody to the mother in cases where the father was absent without a valid reason,
despite having been legally and properly summoned.

Judges™ decisions to grant child custody to the mother 15 a form of primary caretaker award. Granting custody to
the primary caretaker reduces conflict by establishing one parent as the child’s decision-maker, but it limits the in-
volvement of the other parent in the child’s life in a way that is harmful to the child. However, it is also a way to
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protect the children from a toxic environment. For example, in the case of 44 v WP (Case No: 217/Pdt. G/2014/
PN.SMG) judges in Semarang State Court were concerned for the children’s safety as there was an accusation of do-
mestic violence against the father. His behaviour was the basis of the judge’s reasoning and the decision to grant the
mother the night of custody.

If the applicant 1s the mother and the divorcing or divorced couple had underage children, judges typically tended
to grant child custody to the mother, unless the mother failed to qualify as a “good’ mother according to the court’s
judgement. The reasoning in the case of 44 v WP (Case No. 217/Pdt.G/2014/PN Smg) demonstrates this:

...Given that the two children are still underage and psychologically [1n] a closer relationship with the mother (the
Plaintiff) because [of] the Plaintiff’s day-to-day care ..., then it 15 fitting for the children to be under the care and
guidance of the Plamntiff The Plaintiff s children follow and stay with the Plaintiff as their mother to adulthood and
[until they] are independent, provided that if the Defendant as the child’s biological father wishes to visit or meet his
children to give each other affection, the Plaintiff does not prevent and prohibit him.

The tender year's principle is in line with Indonesian legislation, such as the Marriage Act 1974, Article 105 the
KHI which 1s used by judges in the Religious Court as a guidance to decide any such Islamic legal famaly matter, and
the jurisprudence of the Supreme Court (Mahkamah Agung).

All decisions have cited the Marriage Act 1974 and the Religious Court also cited the KHT to determine the mar-
riage breakdown, divorce and custody matters. However, only a few decisions cited the Child Protection Act and the
jurisprudence. The jurisprudence cited comprised decree No. 239 K/SIP/1990 which states 1f a divorce cases involved
very young children and the children still needed love and care from the mother, then the right of custody should be
given to the mother (see C v WH in Case No. 441/Pdt G/2018/PN Jkt BRT) and decree No. 906 K/Sip/1973 which
states that the child/ren’s interest must be used as the basis to determine which parents will have custody of the
child/ren (see ML v R in Case No. 6/Pdt.G/2017/PN Pbu).

Two decisions cited the Child Protection Act of 2002 and 2014 as the judge’s reason to give the nght of custody to
the mother (see 5D v AH (Case No. 0263/Pdt.G//2015/PA Dps)) and FZ v N5 (Case No. 0111/Pdt. G/2017/PA Plg).
These can be seen from judges’ awareness of child protection and their understanding of the Child Protection Act and
the rights of the child. Unfortunately, few judges are aware of this 1ssue.

In dealing with the father’s obligation to pay living costs and allowances to his child/ren, judges in some cases
have approved the mother’s request by considering the mother’s demand and the father’s earnings. Based on the deci-
sions examined in this research, there were six mothers who had requested living costs and allowance for the child/
ren’s education. The amount of the mother’s request vaned, as did the father’s ability to pay and the judge’s decision
was made on the basis of the evidence in court hearing. Some of the requests were approved even though the amount
was less than the actual amount demanded and one of them was denied because the father did not have permanent job
(see A4 v WP in Case No. 217/Pdt. G/2014/PN SMG). In this last case, the judge ordered that the mother met the
living costs and allowances to the child/ren together with the father, in accordance with Article 41(b) of the Marriage
Act 1974 (as amended m 2019) which states that:

The father 1s responsible for all the maintenance and education costs that the child/ren; but 1f in reality he 15 unable
to fulfil this obligation (indigent, missing, other new family obligations. persistant non-payment). the court can deter-
mine that the former wife (if that parent has care and control of the children on a day to day basis) bear these costs.

These court decisions have demonstrated that a mother who is physically and psychologically closer to the chil-
dren will be granted the right of custody. Where the mother 1s granted the custody right under Article 41 of the Mar-
niage Act 1974, the father remains the party with the main responsibility to meet the children’s living costs until they
reached adulthood or independence, unless the father is unable to do, in which case the mother can be asked to do so
(as shown above).

Judges have also ordered that the mother to give access to the father 1f he wants to visit his child/ren. For example,
in FZ v NS (Case No. 0111/Pdt G/2017/PA Plg). judges in Palembang Religious Court state:

.. .Considering that the three of the children of the Plaintif have decided to stay with the Plaintiff as their mother,
and the judges have decided rgar outcome, the father still has a visitation right and a chance to walk out with the
children. Therefore, the plamtif must allow the defendant to do that given that the children are their children. ..
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There are cases imvolved mumayyiz children (1.e. those about to reach maturity) in FZ v NS (Case No. 0111/Pdt. G/
2017/PA Plg with the children are 19, 16, 13 years) and in P v T (Case No. 0058/Pdt.G/2008/PA_Sig the children are
17 and 15 years) The judges listened to the children who wanted to stay with their mother The Judges also insisted
that the fathers still had responsibility to pay for their children’s living costs and education (until they reached 21
years of age or maturity); meanwhile, the mothers were ordered to give the fathers access to their children.

In AA v WP (Case No. 217/Pdt. G/2014/PN SMG) also involving mumayiz children (14 and 12 years old), there
was no judges’ statement that the children had been listened to nor their opimion heard regarding living with their
mother or their father. They only stated that the children were still under age and psychologically tied to their mother
because the mother was their everyday carer; therefore, the judges said the children should have their mother as cus-
todian until they reached maturity and independence. The judges decided that the mother was the person with respon-
sibility to pay the children’s living and education costs (until the children reached independence and maturity), and
she must give the father his right to wvisit the children They dismissed the mother’s request for the father to pay ten
million rupiah a month for living and education costs because he was not able to provide such funds as he had no
permanent job.

2. Court Decisions that Granted the Right of Custody to the Father

In these decisions, the father was granted the right of custody while the applicants for custody were the mother
and/or father. The reasons can be based on the father’s request which was supported by the mother’s poor behaviour
such as: her adultery, or often leaving the children at home and going out with friends till late, neglecting a child by
failing to care for and educate him/her, or failing to permit paternal access. For mstance, i P v T (Case No. 1599/
Pdt G/2020/PA Tgrs) the father asked for custodian rnights because since the divorce court decision, his ex-wife never
gave him access to the child while she often gave the child to her parents rather than caring for the child herself. The
father stated that he was able to care for the child and would give the mother access to the child. The judges approved
this request; however, there 1s no reasoning in the decision that referred to the “best interests of the child” or to any
articles in the Child Protection Act.

However, in OF v HS (Case No. 45/Pdt. G/2011/PN Pbn) the judges did refer to the interests of the child m their
decision. They judges insisted that determining the right of child custody was not made on the basis of the interests of
the parents (as plaintiff and defendant) but on the interests of the child, that is under whose care of the child would
have a better life and would be guaranteed a better future both morally and mentally. In this case, the child had been
living with the father for two years while the mother had never contacted or visited the child. The judges decided to
give the right of custody to the father without reducing the mother's right to contact with the child.

In cases mvolved mumeayyviz children, considerations could vary, as demonstrated in the following cases. In Pv T
(Case No. 2802/Pdt.G/2017/PA Smg). where the parties had children aged 17, 14, and € years old, the father had re-
quested the right of custody of the youngest child. In this case, judges in the Semarang Religious Court granted the
right of custody to father and the birth mother visitation nghts only. Before making a decision, the judges asked for
the children to be presented at the court and to exercise their right to choose whether they wanted to stay with their
father or mother. All the children, including the youngest, stated that they wanted to stay with their father because the
father (and s new wife) had looked after them well and there was no cruelty (unlike what had occurred during the
marriage between their father and birth mother which had ended in divorce).

Based on the children’s voice, witnesses and other evidence, the judges awarded the right of custody to the father
because the children were happy with him (and his new wife). The children stated that their step mother had become
the person who always prepared everything before they went to school, she was the one who washed their clothes,
and that their father and his new wife treated them very well and made them happy. Moreover, this situation had been
supported by the psychologist in her observation that the children, especially the voungest child, were happy and
healthy children when living with their father and his new wife. On the other side, the judges found that the mother
still made contact and wvisited to the children, but she lost the night of custody due to an unsupported allegation of
cheating with another man and so having no (morally) proper house in which to live with children. The judge consid-
ered that this situation was not ideal for the development of the children psychologically, physically, and socially;
moreover, the children had decided to stay with their father.
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Based on these court decisions, it can be seen that judges have considered the matter and reasoned on the basis of
which parent generally buys and washes the children’s clothes, prepares food for and feeds them, and helps them do

their homework 22 Judges also considered the children’s desires (not only the parents’ desire), relationships between
children, parents, and others who have a sigmficant influence on their development, and the physical and mental

health of people involved with the children 3

3. Court Decisions that Granted the Right of Custody to the Mother and Father

There are 10 court decisions in which judges have granted the child custody rights to the mother and father. Some
of them involved mumayyiz children

In P v T (Case No. 383/Pdt. G/2019/PA Wip), Watampoe Religious Court judges granted the right of child custody
to the father and the mother on the basis of parental sharing undertaken by the parties—the plamntiff (the mother) had
the right of custody for four days a week (Monday, Tuesday, Wednesday, and Thursday), and the defendant on Friday,
Saturday, and Sunday. Both parties had made an agreement and promise to pay the maintenance, education and living
costs for the child until the child 1s independent or mature. This agreement 1s very rarely made by Indonesian couples
dealing with parenting arrangements. This agreement is a very good example for the Indonesian family law system, a
model whose implementation should be considered 1n all divorce and child custody dispute cases.

In WK v DP (Case No. 538/Pdt. G/2013/PA Wt), Wates Religious Court granted the right of child custody to the
father and the mother. The judges stated that in the matter of the right of custody the main consideration 1s the child-
ren’s welfare and the best interests of the child (eiting Article 2 (b) of the Child Protection Act 2002 and the jurispru-
dence No. 110 K/AG/2007). for their daily life and the future. Based on the witnesses’ testimony that the first chuld
(male, 9 years old) had been hiving with the father and that the mother often freely visited the child while, on the
other hand, the second child (female, 5 years old} had been living with the mother and the father could visit the child
freely, the judges argued that the children’s rights were being fulfilled and guaranteed by the father. Therefore, they
decided that the children should remain under the custodianship of the father and the mother because if a child were
removed from erther party to the other it would negatively impact the child’s mental health development.

However, in this case there was a judge who 1ssued a dissenting opinion, arguing that a prior history of domestic
violence committed by the father should be considered as the important factor in determining the right of custody
(even though the father said that he has changed his behaviour) because the child been exposed to the violence com-
mitted by the father against the mother before he went to stay with the father. The judge also argued that the length of
time the child had stayed with the father (10 months) was shorter than that spent with the mother (8 years); so, he
argued that the nght of custody should be given to the mother. The judge also argued that the accusation of infidelity
against the mother was unproven and the accusation itself did not reduce the quality of the mother nor make her less
preferable than the father who had been violent.

The dissenting opinion demonstrated the judge’s awareness of the 1ssue of domestic violence and the impact of the
violence on the child’s mental health development. Unfortunately, the dissenting opinion could not change the panel
judges’ decision. Domestic violence i1ssues had been exposed by the plamntiff and defendant in some court decisions
in this research, but only the judge in this case (in this research) demonstrated concern about the negative influence of
domestic violence to the child/ren. The lack of consideration of domestic violence in dealing with the night of custody
in the rest of the court decisions examined in this research has demonstrated the lack of judicial awareness on thig
issue although the Eradication of Domestic Violence Act has been in place since 2004.

The issue of domestic violence does not appear to be considered important or needing to be considered because of
the general assumption that the 1ssue 1s covered by the Penal Code. Moreover, 1t 1s a result of the lack consideration
of the best interests of the child in the Marriage Act 1974. Based on these court decisions, judges have not viewed
this factor as a part of legal reasoning Comparing to court verdicts in various other countries, the history and past
records from the parent who had committed domestic violence would have been used as a reference to decide the
right of custody. The basis used in determining child custody is the best interests of the child, where the child should
not be affected by domestic violence and the child’s opinion should be heard (regardless of domestic violence). If
there 1s evidence of domestic violence, the judge would normally have ordered limited visitation for one of the pa-
rents who had committed the violence. This can be compared to the Australian Family Law Amendment (Shared Pa-
rental Responsibility) Act 2006 (Cth) which mentions that the best mterests of children are met by ensuring that pa-
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rents have meaningful mvelvement in their children’s lives (s60B1) and children are protected from acts of violence

or being exposed to acts of violence that are physical or psychological or experience abuse, neglect and/or viclence in
the famaly

In the case of custody disputes requested by both parents and mvolving mumayyiz children, judges in some cases
listened to the voice of the children to choose whether he/she will lrve with their father or their mother: however, in
some cases, judges did not consider their voice. For example in P v T (Case No. 1454/Pdt G/2010/PA Plg), judges in
Palembang Religious Court did not grant the right of custody of two mummayiz children to their mother even though
the children had chosen to join their mother, yet the Court granted the custody of the underage child to the mother.
The judges’ reason for not giving the right of custody of the mumayyiz children to the mother was that the father had
requested the right. The Judges considered that the father’s eagemess to look after the children made this a “win-win’
decision in order to keep the children in a good state psychologically and socially.

The judges seemed worried that if the custodian right for mumayyiz children were granted to the mother, the
mother would not have exercised adequate control of the children and also limited the father’s access to the children.
On the other hand, the mummayiz children would feel limited if they wanted to see or meet their father; and the judg-
es feared that such a sttuation would create hostility between the children and both parents. The judges then argued
that the decision was taken to mamntain harmony and good relationships although the marnage had broken down. The
judges also stressed that while custody was legally granted to the mother, a mother is not allowed to lumnit the father’s
access to the children nor the children’s access to their father (meeting or being with him).

According to M. Syukri, a Palembang Religious Court judge, establishing a good ongoing relationship with both
parents (wherever this 15 safety possible) 15 in accordance with the provisions of Article 7 of the Child Protection Act
2002 which was amended in 2014 and states that the custody holder has an obligation to give the other party visita-
tion time with the children or an opportunity to take the children for a walk or stay as needed and foster such a rela-
tionship in the best interests of the children, unless there are compelling reasons against this occurring (for example,
drug addiction or abuse by the non-custodial parent). It 1s expected that after separation or diverce, the relationship
between parents and children can be still be established and maintained n the vast majority of instances, and that the
children will be able to have good communication with both parents, whether in times of happiness or difficulty. 2%
(Maulana 2018, 69).

P v T (Case No. 175/Pdt. G/2011/MS-BNA) was similar. The judges in Nanggro Aceh Darusallam Religious Court
refused the request of a mother to look after all the children (18, 14, 9, and 3 years old), but was granted the night of
custody of the children aged 9 and 3 years. The judges did not determine the right of custody of the children aged 18
and 14 years on the basis of the children’s choice?? (Mansari and Maulana, 2018). These cases demonstrate that
children’s voices are not always heard by judges 1n the Religious Court. The same opinion has also been expressed by
judges in the Semarang State Court who argued that the children’s voice is not always to be heard, except where the
right to custody 1s contested by the father and the mother:

Not always, even though the children are stated as mature according to the law, their becoming witnesses or giving
statements in dealing with their beloved parents is not easy. Therefore, judges must be wise, the statements from chul-
dren can be taken in writing and read at the court hearing and in order to maintain the children psychologically, the
parents must not be in the court room (EN; 2018).

Legal scholars have argued that ignoring the children’s voices has resulted in uncertainty for the children and

opened the potential for the re-emergence of conflict on the right custody between the father and the mother.2% The
potential for new conflict may be reduced if the mother and the father have an agreement on sharing parental respon-
sibilities (Mansari, 20180), as was the case in P v T (Case No. 5943/Pdt G/2018PA Sby) and n P v T (Case No. 383/
Pdt.G/2019/PA Wtp). In the former case, the mother and father had three children, 16, 12 and 5 vears old. The Sura-
baya Religious Court granted the right of custody of the 16 and 12 year olds to the father, and that of the 5-year-old
child to the father and the mother based on the results of the mediation process. The agreement on parental sharing by
the parties can reduce the potential new conflict, but the process itself has reduced the right of the mumayvyiz children
to be heard because the mediation process did not involve the children. This case differs from that of P v T (Case No.
383/Pdt G/2019/PA Wtp) because all the children were under 12-years old and the parents made a shared parenting
agreement.
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Based on several court decisions mentioned above, it can be seen that such decisions are undertaken with consid-
eration of the effects on the child’s life not only psychologically but also socially at the time when the decisions are
made and for the future. Such situations had caused judges to decide that the right of custody would not be given to
etther the plaintiff or the defendant alone. Instead, both the plamntiff and the defendant were to remain n their current
roles to care for the children, even though they had separated.

The use of the status quo (the current arrangement) means that judges made their decision based on the real exist-
ing situation and recognised that it was successfully operating as it was at the time (with parents already separated),
and indeed as was desired by the children. The judges took into account how the situation was currently operating:
with whom the children stayed every day, and which parent took care of the children every day and fulfilled the
children’s needs as well as the emotional ties of the children Based on this status quo, the judges could make a deci-
ston for joint custody to be awarded but only if both parents could demonstrate that they do really have meaningful
contact with their children although they live separately.

The legal reasoning has demonstrated that the closeness of the child to one or both of the parents has been used by
judges in determining the night of custody. The absence of one of the parents in giving attention, care, raising, and
educating becomes the main consideration factor for judges to deny the right of custody. However, this does not mean
that 1t renders the responsibilities of the other parent moot. The responsibilities set forth by Article 41 of the Marriage
Law remain until the child comes of age.

V. CONCLUSION

Based on the examples provided above of judges’ reasoning and decision making, it can be concluded that judges
in the State Court and the Religious Court have accommodated the (best) interests of the child principle 1n all the
cases examined. There are several indicators that determine that these courts have accommodated the principle of the
best interests of the child. First, the Supreme Court has 1ssued several decrees to support the Marmage Act 1974 and
the KHI These decrees are used as judges’ guidance i dealing with a custody dispute and the custody right between
the mother and the father. and the interests of the child.

Judges have implemented Article 14 of the Child Protection Act 2002 (amended 2014) to fulfil children’s rights
after parents’ separation, such as providing for allowances, and living and education costs. However, the courts do
not have any jurisdiction to control the father’s of awareness of his duty to fulfil lus responsibility to provide educa-
tion and living costs for his child/ren, unless the mother makes an application tn a legal suit to the father to fulfil his
responsibality.

The research found that judges granted the nght of custody to a mother, father, or both parents. depending on vari-
ous particulars of the case in which children were involved, including parental capability, and the status quo. Judges’
decision making considered the potential psychological and social effects on the children. However, for cases related
to domestic violence, it seems that judges have not viewed this factor as a part of legal reasoning. Compared to court
decisions i various other countries, the history and past records from the parent who had committed domestic vio-
lence would have been used as a factor 1n deciding the nght of custody.

Judges, however, did not fully accommodate the best mnterests of the child/ren because children’s voices in chld
custody disputes were not always sought, nor heard if they indeed spoke. Therefore, it is necessary to establish in
Indonesian Family Law systems and procedures to accommodate the principle of the best mnterests of the child more
comprehensively than in the Marriage Act 1974 (as amended 1n 2019) and its implementing regulations.
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